In June of 1917, two months after the U.S. entered the war, Congress passed the Espionage Act. The act established three basic wartime offenses: conveying false information intended to interfere with U.S. military operations, causing insubordination in the military, and obstructing recruiting.   In May of 1918, the Sedition Act added nine additional offenses. Taken together, these made it illegal to do, to say, or to write anything that might tend to hinder the war effort, support America's enemies, or bring contempt or disrespect upon the government, flag, uniform, or Constitution.
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On 15 June 1917, just after the United States entered World War I, Congress passed the Espionage Act, which made it a federal crime to obstruct the country's war effort. The act closely followed the Conscription Act of 18 May, which enabled the government to draft men for military service. At the Socialist party headquarters in Philadelphia, Pennsylvania, the executive committee quickly passed a resolution authorizing the printing of 15,000leaflets, to be sent through the mails and otherwise distributed to men who had been drafted. The leaflets recited the first section of the Thirteenth Amendment to the U. S. Constitution, which states: 

Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States or any place subject to their jurisdiction.


Advising the reader that a conscript is little better than a convict, the leaflets described conscription as despotism in its worst form and as a monstrous wrong against humanity in the interest of Wall Street's chosen few. "Do not submit to intimidation," said the leaflets, urging readers to petition for repeal of the Conscription Act.


"If you do not assert and support your rights," continued the leaflets, "you are helping to deny or disparage rights which it is the solemn duty of all citizens and residents of the United States to retain."

 Furthermore, the message implied that there was a conspiracy of cunning politicians and a mercenary capitalist press that would be aided even by silent consent to the conscription law, and it said the law lacked the power to send Americans to foreign shores to shoot the people of other countries.


"Largely Instrumental in Sending the Circulars About"


As general secretary of the Socialist party, Charles T. Schenck was in charge of the Philadelphia headquarters from which the leaflets were sent. Schenck was soon arrested and indicted for sedition in conspiring to cause insubordination in the armed forces and obstruction of recruitment and enlistment. No evidence was presented to prove that he had corrupted even one draftee. Rather, the publication of the pamphlets was itself considered proof enough of his guilt.
The defense presented a simple argument: Schenck had exercised the right guaranteed him by the First Amendment---the right to speak freely on a public issue.


Found guilty, Schenck appealed through the district courts and to the Supreme Court, steadfastly insisting on his right to freedom of speech.
Schenck's defense argued that there was not enough evidence to prove that he himself was concerned with sending out the pamphlets. Reviewing the testimony, Holmes pointed out that Schenck was the general secretary of the Socialist party and was in charge of the headquarters from which the pamphlets were sent to men who had been called and accepted for military service. The general secretary's report of 20 August 1917, Holmes noted, said, "Obtained new leaflets from printer and started work addressing envelopes." Holmes also pointed out that "there was a resolve that Comrade Schenck be allowed $125 for sending leaflets through the mail."


"No reasonable man," concluded Holmes, "could doubt that the defendant Schenck was largely instrumental in sending the circulars about."
Justice Holmes wrote the opinion that was shared unanimously by the Court. Noting that no case had been made for the leaflets having actually caused any insurrection, he commented: 

Of course the document would not have been sent unless it had been intended to have some effect, and we do not see what effect it could be expected to have upon persons subject to the draft except to influence them to obstruct the carrying of it out.


Holmes agreed with the defense that the leaflets were entitled to First Amendment protection, but only in peacetime--not in wartime. 

We admit that in many places and in ordinary times the defendants in saying all that was said in the circular would have been within their constitutional rights. But the character of every act depends upon the circumstances in which it is done. The most stringent protection of free speech would not protect a man in falsely shouting fire in a theater and causing a panic.
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Mr. Justice Homes, affirming:

But it is said, suppose that that was the tendency of this circular, it is protected by the First Amendment to the Constitution.  Two of the strongest expressions are said to be quoted respectively from well-known public men.  It well may be that the prohibition of laws abridging the freedom of speech is not confined to previous restraints, although to prevent them may have been the main purpose, as intimated in Patterson v. Colorado.  We admit that in many places and in ordinary times the defendants in saying all that was said in the circular would have been within their constitutional rights.  But the character of every act depends upon the circumstances in which it is done.  The most stringent protection of free speech would not protect a man in falsely shouting fire in a theatre and causing a panic.  It does not even protect a man from an injunction against uttering words that may have all the effect of force.

The question in every case is whether the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent.  It is a question of proximity and degree.  When a nation is at war many things that might be said in time of peace are such a hindrance to its effort that their utterance will not be endured as long as men fight and that no Court could regard them as protected by any constitutional right.  It seems to be admitted that if an actual obstruction of the recruiting service were proved, liability for words that produced that effect might be enforced.  The statute of 1917 in section 4 punishes conspiracies to obstruct as well as actual obstruction.  If the act, (speaking, or circulating a paper) its tendency and the intent with which it is done are the same, we perceive no ground for saying that success alone warrants making the act a crime.
It was not argued that a conspiracy to obstruct the draft was not within the words of the Act of 1917.  The words are ‘obstruct the recruiting or enlistment service’ and it might be suggested that they refer only to making it hard to get volunteers.  Recruiting heretofore usually having been accomplished by getting volunteers the word is apt to call up that method only in our minds.  But recruiting is gaining fresh supplies for the forces, as well by draft as otherwise.  It is put as an alternative to enlistment or voluntary enrollment in this act.
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Anarchists and War
Jacob Abrams and his codefendants--Hyman Lachowsky, Jacob Schwartz, Mollie Steimer, and Samuel Lipman--were Russian-born Jews living in the East Harlem section of New York. They became involved with the Yiddish-language paper Der Shturm (The Storm), which advocated anarchist doctrines and policies. With their fellow anarchists, they sought to destroy capitalism and government and create a collectivist but uncoerced society.
Although anarchists usually rejected Marxist socialism, many initially were dazzled by the Russian Revolution. During August 1918, the Shturm group reacted with passionate opposition when President Woodrow Wilson sent U.S. troops to Siberia. Samuel Lipman prepared an English pamphlet attacking U.S. intervention, while Jacob Schwartz wrote a much more militant version in Yiddish.
On 22 and 23 August, fellow anarchists distributed the leaflets by scattering them from rooftops in Manhattan. The New York police soon traced the leaflets to the Shturm group. Joined by army officers, the police interrogated the prisoners until each confessed. They later accused the officers of beatings and torture, and Jacob Schwartz died in prison the following October.


Trial and Appeal
The trial of Abrams and his associates began on 14 October 1918, before Henry DeLamar Clayton, an Alabama judge temporarily assigned to New York. A former congressman (author of the Clayton Anti-Trust Act), Clayton hated Germany, especially after his beloved younger brother was killed in France by German soldiers. Judge Clayton was overtly hostile throughout the trial. Despite a vigorous defense from attorney Harry Weinberger, a fellow anarchist, the jury convicted the defendants.  On 25 October 1918, after delivering a two-hour tirade on the evils of Germany and Bolsheviks, Clayton sentenced Abrams, Lachowsky, and Lipman to 20 years and Steimer to 15 years in prison. Weinberger immediately appealed directly to the Supreme Court.


The Court heard oral arguments in Abrams on 21 October 1919. Assistant Attorney General Robert Stewart contended that the group had attempted to interfere with munitions production and had intended to overthrow the government by force. The First Amendment, he argued, did not apply because it merely protected the press from prior restraints. Defense attorney Weinberger argued that the evidence did not support a guilty verdict. Moreover, the Espionage and Sedition Acts were unconstitutional because they violated the natural right of liberty of discussion. In any event, since the United States was not at war with the Soviet Union, the leaflets did not interfere with the war effort.
On 19 November 1919, the Court upheld the conviction of Abrams and his colleagues.  Justice Clarke wrote the majority decision. The defendants' contention that the First Amendment protected their leaflets, Clarke wrote, "is definitely negated by Schenck. "Abrams Clarke quoted the leaflets selectively to show that there was enough evidence to convict the defendants. And Clarke tied their actions to the "clear and present danger test" in Schenck. The leaflets had been "circulated in the greatest port of our land," Clarke pointed out, at "the supreme crisis of the war." On the question of intent, Clarke brushed aside the argument that the anarchists wanted to protect the Soviet Union and not to help Germany. "Men must be held to have intended . . . the effects which their acts were likely to produce."


Clear and Present Danger--Phase Two
Holmes dissented, joined by Brandeis. Holmes centered his argument on the government's failure to prove intent. The word intent, he argued, often was vaguely used to mean only that a certain act had a tendency to cause a certain effect. But "when words are used exactly, a deed is not done with intent to produce a consequence unless that consequence is the aim of the deed." Intent means, in other words, that a person's goal is the proximate and immediate cause of a specific act.

 
Holmes asserted that he was following the Schenck, Frohwerk, and Debs decisions. In restating the "clear and present danger" standard, however, Holmes significantly revised it, by changing "present" to "imminent" and by adding "forthwith." Congress may punish only speech that "is intended to produce a clear and imminent danger that it will bring about forthwith certain substantive evils." Holmes argued there was no danger that the defendants actually could damage the war effort.  Now nobody can suppose that the surreptitious publishing of a silly leaflet by an unknown man, without more, would present any immediate danger that its opinions would hinder the success of the government arms or have any appreciable tendency to do so. In any case, Abrams and his friends did not intend to harm the United States. Their only intent was to prevent interference with the revolution in Russia.
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Mr. Justice Holmes, dissenting: 

I never have seen any reason to doubt that the questions of law that alone were before this Court in the Cases of Schenck and Debs, were rightly decided. I do not doubt for a moment that by the same reasoning that would justify punishing persuasion to murder, the United States constitutionally may punish speech that produces or is intended to produce a clear and imminent danger that it will bring about forthwith certain substantive evils that the United States constitutionally may seek to prevent. The power undoubtedly is greater in time of war than in time of peace because war opens dangers that do not exist at other times. 

But as against dangers peculiar to war, as against others, the principle of the right to free speech is always the same. It is only the present danger of immediate evil or an intent to bring it about that warrants Congress in setting a limit to the expression of opinion where private rights are not concerned. Congress certainly cannot forbid all effort to change the mind of the country. Now nobody can suppose that the surreptitious publishing of a silly leaflet by an unknown man, without more, would present any immediate danger that its opinions would hinder the success of the government arms or have any appreciable tendency to do so. Publishing those opinions for the very purpose of obstructing, however, might indicate a greater danger and at any rate would have the quality of an attempt. But it seems pretty clear to me that nothing less than that would bring these papers within the scope of this law. 

Persecution for the expression of opinions seems to me perfectly logical. If you have no doubt of your premises or your power and want a certain result with all your heart you naturally express your wishes in law and sweep away all opposition. To allow opposition by speech seems to indicate that you think the speech impotent, as when a man says that he has squared the circle, or that you do not care whole heartedly for the result, or that you doubt either your power or your premises. But when men have realized that time has upset many fighting faiths, they may come to believe even more than they believe the very foundations of their own conduct that the ultimate good desired is better reached by free trade in ideas-that the best test of truth is the power of the thought to get itself accepted in the competition of the market, and that truth is the only ground upon which their wishes safely can be carried out. 

That at any rate is the theory of our Constitution. It is an experiment, as all life is an experiment. Every year if not every day we have to wager our salvation upon some prophecy based upon imperfect knowledge. While that experiment is part of our system I think that we should be eternally vigilant against attempts to check the expression of opinions that we loathe and believe to be fraught with death, unless they so imminently threaten immediate interference with the lawful and pressing purposes of the law that an immediate check is required to save the country . . . I regret that I cannot put into more impressive words my belief that in their conviction upon this indictment the defendants were deprived of their rights under the Constitution of the United States. 

Answer the following questions after analyzing Schenck and Abrams.

1. Why was Schenck convicted?

2. Why was Abrams convicted?

3. Explain what Justice Holmes meant by “clear and present danger”

4. What is the difference in reasoning behind Holmes’ decision in upholding Schenck and overturning Abrams?
